IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOUTHERN DI STRI CT OF GECRG A

Augusta Di vi si on
I N RE: Chapter 13 Case
Nunber 98-11046
JANI CE J. PLATT,

Debt or

FI LED
at 8 Oclock & 30 min. A M
Date 9-22-00

JANI CE J. PLATT and
BARNEE C. BAXTER, Trustee

Plaintiffs
V.

BANK UNI TED,
Fi r st Def endant

Adversary Proceedi ng

GOVERNMENT NATI ONAL MORTGAGE Nunber 99-01077A

ASSCOCI ATI QN,
Second Def endant

BARRETT, BURKE, W LSQON, CASTLE
DAFFI N & FRAPPI ER, L.L.P.

Thi rd Def endant

N N N N N N N N N N N N N N N N N N N N N N N N N N N

ORDER

Each of the three defendants in this adversary proceedi ng

has nmoved for dism ssal of the Second Recast Conplaint of Janice J.



Platt, chapter 13 debtor, and Barnee C. Baxter, chapter 13 trustee
(together “Plaintiffs”, individually “Debtor” and “Trustee”).
Def endants Bank United (“Bank United”) and Barrett, Burke, WI son,
Castle, Daffin & Frappier, L.L.P. (“Barrett”) each nove for
di sm ssal . Governnment National Mortgage Association (“G nnie Mae”)

noves for dism ssal with prejudice, or in the alternative, summary

judgnment. (Bank United, G nnie Mae, and Barrett are collectively
referred to as “Defendants”.) This adversary proceeding is
di sm ssed.

Def endants’ notions to dism ss are brought under Federal
Rul e of Civil Procedure (FRCP) 12(b)(6), which applies to bankruptcy
cases under Federal Rule of Bankruptcy Procedure (FRBP) 7012(Db).
Gnnie Mae's alternative notion for summary judgnment is brought
under FRCP 56 which applies here under FRBP 7056. The standard for
determ nation of a FRCP 12(b)(6) notion is that “a conplaint should
not be dismssed for failure to state a claim unless it appears
beyond doubt that the plaintiff can prove no set of facts in support

of his claimwhich would entitle himto relief.” Conley v. G bson

355 U.S. 41, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957). *“The issue is not
whether a plaintiff will ultimately prevail but whether a clai mant

is entitled to offer evidence to support the clains.” Scheuer v.

Rhodes, 416 U. S. 232, 236, 94 S.C. 1683, 1686, 40 L.Ed.2d 90



(1974). The court may consider facts alleged in the conplaint as
well as official public records such as debtor’s bankruptcy case

file. Pensi on Benefit @uar. Corp. v. Wite Consol. Indus., Inc.,

998 F.2d 1192, 1196 (3@ Cir. 1993)(citations onitted); Watterson v.

Page, 987 F.2d 1, 3 (1% Cir. 1993)(citations omtted). For purposes
of a nmotion to dismss, the factual allegations of the conplaint are
taken as true and are construed favorably to the pleader. 1d.,

Solis-Ramirez v. U S. Dept. of Justice, 758 F.2d 1426, 1429 (11'"

Cr. 1985). However, concl usions of |aw asserted in the conpl aint
need not be accepted as true. The court makes its own determ nation

of legal issues. Solis-Ramrez, 758 F.2d at 1429. The standard for

Gnnie Mae’s notion for summary judgnment is not discussed because
di sm ssal noots summary judgnent.

The facts are as follows. Debtor filed a chapter 13
bankruptcy petition on April 21, 1998. She listed Bank United as a
secured creditor with a nortgage on real property. On May 27, 1998,
Bank United filed a proof of claim Gnnie Mae was listed on the
proof of claim

Debtor filed an objection to the proof of claimon July
16, 1998, which objection stated in pertinent part.

3. Bank United has filed an arrearage claimMy 27, 1998
in the anount of $1, 230. 88.

4. The arrearage anount includes “uncollected late
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charges” of $41.15, “escrow advance/ shortage” in the
amount of $500.96 and “bankruptcy attorney fees” in
t he amount of $125. 00.

5. The Debtor disputes owning each of these itens and
requests proof thereof. These anmounts are not
aut hori zed by the | oan docunents, not authorized by
t he Bankruptcy Code and not approved by this Court.

Wherefore, the Debtor respectfully requests
this Court to schedul e a hearing and thereafter
to reduce the arrearage claim by the anmounts
i sted above.

The clerk issued a “NOTI CE OF HEARI NG ON OBJECTI ON TO CLAI M dat ed
July 21, 1998 the notice provided

Debtor in the above-capti oned case has filed an
ojection to Aainm(s) of United Bank, a copy of
which is enclosed or shown on the reverse
her eof .

| f claimant w shes to oppose the objection, it
shoul d notify the Court in witing, and serve a
copy on Joseph E. Mtchell, 111, P. O Box
1726, Augusta, GA 30903 no later than August
20, 1998, and urge an objection at a hearing
which will be held for such purposes:

Sept enber 10, 1998, at 9:00 a. m
United States Bankruptcy Court
Suite 150
827 Telfair Street
Augusta, GCeorgia 30901

Failure to respond will result in the entry of
an order supporting the debtor’s position, and
t he hearing renoved fromthe cal endar.

Bank United failed to respond to the notice. The clerk notified

Debtor’s attorney as follows on August 31, 1998.



[ Bank United] defaulted under the notice i ssued
by the court in [Debtor’s Objection to d ai mof
Bank United]. Since no response was filed, we
do not need to have a hearing, however, the
proposed order submtted by you does not
reflect the requested anmount of claim If you
woul d i ke to submt a revised order reflecting
t he anmended anount we can take the case off of
t he Septenber 10'" cal endar.

In response, the followi ng Order was subnitted by Debtor’s attorney.

Before the Court is the Debtor’s Cbjection to
the arrearage claimfiled by Bank United. The
Debt or objects to several itens conposing the
arrearage claim Specifically, the Debtor
obj ects to paynent of bankruptcy attorney fees.
The hearing notice indicated that failure to
respond would result in entry of an Order
supporting the debtor’s position. No response
havi ng been fil ed.

IT IS ORDERED that the arrearage claim be

reduced by the sum of $125.00, representing

“bankruptcy attorney fees” for the creditor.

The arrearage claim shall be allowed in the

amount of $1, 105. 88.
| executed the order on Septenber 8, 1998. Debtor’s chapter 13 plan
was confirmed on Novenber 12, 1998, and i ncluded Bank United s cl aim
in the amount of $1,105. 88.

On July 26, 1999, Debtor filed the conplaint initiating
this adversary proceeding. A recast conplaint was filed in
Septenber, in which Trustee was added as a plaintiff. The Second

Recast Conpl aint was filed October 20, 1999.

Plaintiffs’ Second Recast Conplaint |ists six counts



brought generally against Defendants. Count | alleges that the
proof of claimfiled by Barrett on behal f of Bank United and G nnie
Mae incl uded unaut horized charges for “‘bankruptcy attorneys fees’
in the amount of $125.00, ‘uncollected |late charges’ in the anount
of $41. 15 and ‘ escrow advance/ shortage’ in the amount of $500. 96"

herei nafter “Fees” which are the identical charges conplained of in
t he cl ai mobj ection resolved in the underlying Chapter 13 case. The
conplaint seeks return of collected ampbunts and an injunction
preventing collection of the Fees. Count Il alleges that the proof
of claimviolated the automatic stay and seeks danages. Count 111
seeks certification of a class of debtors in whose bankruptcies
Defendants filed clains that included Fees, and then seeks
decl aratory judgnent, injunctive relief, turnover of anounts
col | ected, and damages on behal f of that class. Count IV asks that
Def endants be found in contenpt of court for alleged violation of
Local Bankruptcy Rule 3001-2, which requires that all clains be
filed for the net principal balance only as of the date of the
bankruptcy filing. Count V seeks certification of a class of
debtors in the Southern District of Georgia and requests danages
pursuant to Local Bankruptcy Rule 3001-2 on behalf of that class.
Last, Count VI alleges that violation of the Local Bankruptcy Rule

3001-2 in turn violated FRBP 9011, and asks that sanctions be



i nposed under that rule.

Def endant s seek di sm ssal of all counts. G nnie Mae noves
inthe alternative for summary judgnent, and, in addition to raising
defenses to the individual clains, seeks to be dism ssed fromthe
proceedi ng. The adversary proceeding is disnmssed inits entirety
based on the record of the underlying bankruptcy case.

In determning a notion to disnm ss, the court nmay consi der
official public records such as a debtor’s bankruptcy case file.

Pensi on Benefit Guar. Corp. v. Wiite Consol. Indus., Inc., 998 F. 2d

at 1196; Watterson v. Page, 987 F.2d at 3. The above referenced

objection to claim clerk’s correspondence to counsel and fina
order on the claim objection are the basis for dismssing this
adversary proceedi ng.

In the underlying Chapter 13 case, Debtor objected to the

sane Fees as conplained of here. Bank United defaulted on the
obj ecti on. Debtor’s attorney was requested to provide an order
“reflecting the requested anount of claim” Debtor’s attorney

provi ded such an order which was executed by ne. The order reduced
Bank United’s arrearage claim by the amount of the bankruptcy
attorney fees, $125.00, and stated an all owed amount for the claim
that was indeed $125.00 less than the anount Bank United had

initially claimed. The order did not deduct the uncollected |ate



charges of $41.15 or the escrow advance/shortage of $500.96.
bj ections to those two charges were voluntarily abandoned by the
Debt or .

Al nost el even nonths after the order was executed, Debtor
filed this adversary proceeding. Each Count of the Second Recast
Conplaint rests on the allegation that proofs of claim should not
i ncl ude the sanme Fees addressed in the claimobjection. Debtor now
| acks standing to bring any Count in the Second Recast Conpl aint
because she has already been granted relief to the extent requested
as to the Fees. The Fees issue was addressed and resol ved before
confirmation. Debtor is bound by the confirnmed plan and the order
of confirmation. 11 U.S.C. §1327(a)™

This case was brought concurrently wth two other
adversary proceedings raising identical causes of action against
ot her defendants. In those cases | held that the plaintiffs were
entitled to pursue an objection to or reconsideration of a claim
post-confirmation. Plaintiffs here are not entitled to either

option. 1In both cases outlined below, the res judicata effect of 11

111 U.S.C. 81327(a) provides:

(a) The provisions of a confirnmed plan bind the debtor and
each creditor, whether or not the claimof such creditor
Is provided for by the plan, and whether or not such
creditor has objected to, has accepted, or has rejected
t he pl an.



US C 1327(a) did not bar the adversary proceeding because the
plaintiffs qualified for the narrow exceptions to that statute
provided by 11 U S.C. §502(j)? or because the adversary proceeding
and cl ai mobj ecti on were both pending pre confirmati on and the cl aim
obj ection was continued at confirmation pendi ng the outcone of the
adversary proceedi ng.

In Layne v. Firstar Bank, N.A et al. (In re Layne),

adversary proceedi ng No. 99-01078A Bankr. S.D. Ga. (Septenber _ |,
2000, Dalis, J.), the confirmed chapter 13 plan specifically
retained the plaintiffs right to file an objectionto a claim The
objection was tinely filed. The creditor anended its claim

deducting one of four contested charges. The plaintiffs withdrewthe

211 U.S.C. 8502(j) provides:

(j) A claimthat has been allowed or disallowed nay be
reconsi dered for cause. A reconsidered claim my be
all omed or disallowed according to the equities of the
case. Reconsideration of a claim under this subsection
does not affect the validity of any paynent or transfer
fromthe estate nade to a holder of an allowed claimon
account of such allowed claimthat is not reconsidered,
but if a reconsidered claimis allowed and is of the sane
cl ass as such holder's claim such hol der may not receive
any additional paynent or transfer from the estate on
account of such holder's allowed claimuntil the hol der of
such reconsidered and allowed clai mreceives paynent on
account of such claim proportionate in value to that
al ready received by such other holder. This subsection
does not alter or nodify the trustee's right to recover
froma creditor any excess paynent or transfer nade to
such creditor



obj ection “without prejudice,” indicating that further |egal action
was cont enpl at ed. The adversary proceeding was filed |less than
three weeks | ater.

I held that the Layne plaintiffs could seek
reconsi deration of the clai munder 11 U.S.C. § 502(j) and FRBP 3008°.
Reconsi deration of a claimrequires a show ng of “cause.” 11 U S.C
§ 502(j). The plaintiffs had alleged facts sufficient to constitute
“cause” for reconsideration and had acted to preserve that right.
FRCP 12(b)(6) notion to dismss based on the doctrine of res
j udi cata was deni ed.

In Lawson v. NationsBanc Mrtgage Corp. et al (In re

Lawson) adversary proceeding No. 99-01079A Bankr. S.D. GGa.
(Septenber _, 2000, Dalis J.), both an objection to claimand an
adversary proceedi ng based on the sane type of fees as objected to
here were filed prior to confirmation. The objection to claimwas
schedul ed to be heard at the chapter 13 plan confirmati on hearing.
At the hearing, a continuation of the objection was granted pendi ng

t he outcone of the adversary proceedi ng.

3FRBP 3008 provi des:

A party in interest may nove for reconsideration of an
order allow ng or disallow ng a clai magainst the estate.
The court after a hearing on notice shall enter an
appropri ate order.
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| held that the plaintiff in Lawson could go forward with
t he adversary proceeding. The objection to claimwas continued at
the confirmation hearing. Section §1327(a) could not bar the
adversary proceeding where the objection to the claim had been
clearly excluded, at the confirmation hearing, fromthe res judi cata
effect of the confirmed plan. Mdtion to dism ss on that ground was
deni ed.

The facts of the case now before ne present no qualifying
exception to res judicata. The objection to claimwas resolved in
Plaintiff’s favor well before confirmation of the chapter 13 pl an.
El even nonths after the claim was resolved exactly as Debtor
specified, Debtor brought this conplaint based on the identica
previously objected to Fees. Follow ng debtor’s successful claim
obj ection, nothing remains for reconsi derati on under 8502(j) nor as
a basis for this adversary proceeding.

It is, therefore, ORDERED that the notions to dismss
brought by Bank United, Governnent National Mrtgage Associ ation,
and Barrett, Burke, WIlson, Castle, Daffin & Frappier, L.L.P. are

gr ant ed.

JOHN S. DALIS
CH EF UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Georgia
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this 21%" Day of Septenber,

2000.
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